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The Environment, Climate Change and Land Reform Committee 

UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

Submission From [National Trust for Scotland] 

 

Please respond by giving your views within the following headings — 

Part 1: Alignment with EU Law 

Recommendation: Scottish Ministers to report to Parliament on developments in the EU 

environmental acquis (directives, regulations, decisions) and to explain how these will be incorporated 

into Scots law or, if not proposed for adoption, why not. 

Part 1 of the Bill enables Scottish Ministers to revise current Scottish laws in order to keep pace with 

EU legislation following IP completion day. The National Trust for Scotland (The Trust) are pleased 

that this includes the ability to maintain, and where possible exceed, the EU’s environmental 

standards.  

In April 2019, the First Minister declared a ‘Climate Emergency’, and then in May 2019 recognised 

our national biodiversity crisis. The Trust welcomed these declarations. The Trust believes 

exceptional environmental standards are key to tackling the Climate Emergency and supports the 

Scottish Government’s ultimate aim for Scotland to be a world leader in the fight against climate 

change.  

Following Brexit, the Scottish Government has on several occasions committed to “maintain or 

exceed” EU environmental standards following EU withdrawal1. 

The bill instead proposes that Scotland “keep pace” with EU environmental law, rather than maintain 

alignment, or exceed EU standards. 

The Trust believe that the bill could be reinforced by including a specific duty to use keeping pace 

powers to deliver and maintain high environmental outcomes. In its current form, the draft Bill enables 

Scottish Ministers to keep pace with EU law, but it does not require them to do so. There is therefore 

a risk that the current or successive governments in Scotland would not use these powers. A duty 

written into the bill with a requirement for Scottish Ministers to respond to Parliament on developments 

in the EU environmental acquis (whether directives, regulations, or decisions), and to explain how 

these would be adopted in Scotland, or – if rejected – the reasons why. 

In light of the Covid 19 crisis, The Trust also encourages the Scottish Government to make a 

commitment to a green and sustainable program of recovery backed by new targets safeguarding 

nature, biodiversity and landscape. The Scottish Government have established legally binding climate 

change targets but need to go further to set clear targets in order to protect Scotland’s nature and 

 
1 Environmental principles and governance after Brexit: consultation, February 2019. 
https://www.gov.scot/publications/consultation-environmental-principles-governance-scotland-4/  

https://www.gov.scot/publications/consultation-environmental-principles-governance-scotland-4/
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natural capital. Nature and natural capital support several established Scottish Government targets 

on health and wellbeing2, food production3 and the tourist industry4.  

Part 2 Environment: Chapter 1 - Environmental principles 

Recommendation: the integration of environmental protections principle (Article 11) should also be 

adopted. 

The Trust welcomes the four EU environmental principles embedded in the Bill as drafted and 

recognises that this commitment is generally better than that of the UK Government’s Environment 

Bill.  

One area where the UK Environment bill is currently superior is in including the integration principle 

(Article 11 of the Treaty on the Functioning of the European Union) which requires that environmental 

protection requirements are integrated into the definition and implementation of policies and activities.  

There are other aspects of the Bill that could be improved in order to safeguard the environment 

further.  

The current duty to have regard to the environmental principles could be strengthened by changing 

the wording to ‘act in accordance with; or ‘comply with’. Such wording would strengthen the duty on 

Scottish Ministers and give the people of Scotland a clear assurance that Scotland’s environment will 

be protected in line with the standards set out by the EU. High environmental standards are key to 

deliver the Sustainable Development Goals and the established climate change targets.  

The EU environmental principles should not only apply to Scottish Ministers’ but also to decision 

makers at local authority level. At present, local authorities only have regard to the principles when 

carrying out Strategic Environmental Assessments.  

The Trust supports the Scottish Government’s decision to publish guidance on how it proposes to 

comply with the EU environmental principles but are of the view that a public consultation on the 

guidance would be advantageous to ensure transparency and to produce the most effective strategy 

and safeguards. 

Part 2 Environment: Chapter 2 - Environmental governance 

Recommendations: Environmental Standards Scotland should preferably report to Parliament to 

ensure its independence; the EU definition of environment (Article 191) should be adopted. 

The Trust welcomes the establishment of the new environmental watchdog – Environmental 

Standards Scotland (ESS). Our own research carried out in October 20195 found that 81% of Scots 

supported the creation of an independent body to replace the current oversight role of the European 

 
2 Our Natural Health Service, updated 6th April 2020. https://www.nature.scot/professional-advice/contributing-
healthier-scotland/our-natural-health-service  
3 Good Food Nation policy, 2014. https://www.gov.scot/policies/food-and-drink/good-food-nation/  
4 Natural Capital and Green Spaces: Protecting and enhancing Scotland’s natural assets, 2019  
https://economicactionplan.mygov.scot/sustainability/natural-capital/  
5 The National Trust for Scotland (2019), The accountability gap: Scottish environmental protections post-
Brexit. https://s3-eu-west-1.amazonaws.com/ws-nts/Production/assets/downloads/The-Accountability-Gap-
environmental-protections-post-Brexit.pdf?mtime=20191016103321  

https://www.nature.scot/professional-advice/contributing-healthier-scotland/our-natural-health-service
https://www.nature.scot/professional-advice/contributing-healthier-scotland/our-natural-health-service
https://www.gov.scot/policies/food-and-drink/good-food-nation/
https://economicactionplan.mygov.scot/sustainability/natural-capital/
https://s3-eu-west-1.amazonaws.com/ws-nts/Production/assets/downloads/The-Accountability-Gap-environmental-protections-post-Brexit.pdf?mtime=20191016103321
https://s3-eu-west-1.amazonaws.com/ws-nts/Production/assets/downloads/The-Accountability-Gap-environmental-protections-post-Brexit.pdf?mtime=20191016103321
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Commission and European Court of Justice. This support was consistent among both Leave and 

Remain voters at 81% and 90% respectively.  

There are however areas where the governance role of the ESS can be strengthened.  

It is crucial that the ESS is truly independent of Government and able to be empowered to provide 

oversight over both government and public agencies. As it stands, it is proposed that the new body 

will itself be a part of the Scottish Government, rather than reporting directly to Parliament as, for 

example, the Scottish Information Commissioner does. In its current form, the Bill states in Schedule 

1, section 1(1) that the watchdog is “not subject to the direction or control of any member of the 

Scottish Government”. However, Section 1(2) of the Bill allows exceptions to be made “in this or any 

other enactment”. This statement places the Scottish Government in a position to make exceptions 

to direct or control the work of the ESS and therefore restricts its independence. 

It is also important that members appointed to the Board (including interim appointments) are 

nominated by the Scottish Parliament in a transparent way, with expertise in line with the four EU 

environmental principles. This will ensure those with the right skills are in place to uphold their remit 

of providing the most effective and knowledgeable advice and scrutiny. 

Furthermore, we have concerns that all individual decisions – licenses and casework – are exempt 

from many of the ESS powers. We note that the remit of the ESS is at a strategic level, however 

individual failings often become strategic issues. Our own research (cited above) shows how 

individual cases can be the catalyst for wider change. We urge the Scottish Government to provide 

the ESS with powers over casework in order to effectively mirror the oversight role of the European 

Commission and the Court of Justice. This would allow members of the public and NGOs to submit 

complaints on how environmental protections are working in practice, not just in theory.  

We welcome the ESS having the ability to seek judicial review in significant cases, but this would be 

enhanced by provision for the ESS to have oversight of any subsequent compliance requirements.  

Finally, there are areas where the current Bill as drafted may allow environmental standards to slip. 

The definition of environmental law in the Bill is restricted to legislation that is “mainly concerned with” 

the environment. As it stands, this could limit the effectiveness of the ESS. The Trust recommends 

that Parliament adopt the same definition as the European Union: Union policy on the environment 

shall contribute to pursuit of the following objectives: preserving, protecting and improving the quality 

of the environment, protecting human health, prudent and rational utilisation of natural resources, and 

promoting measures at international level to deal with regional or worldwide environmental problems, 

and in particular combating climate change (Article 191 of the  Treaty on the Functioning of the 

European Union). 

The current powers of the ESS are also limited to compliance with domestic “environmental law”, 

meaning that the ESS will be unable to carry out action where international law has not been upheld. 

Again, this could be mitigated by widening the definition of “environmental law” or adding powers to 

allow the ESS to implement international law. 

 

 

 


